
Below is an overview of the status of the transfer pric‐
ing related measures discussing which measures have

been implemented to date and in particular how multi‐
na ​tional en ​ti ​ties (MNEs) may be im ​pacted.
 
The transfer pricing related measures can be grouped

into the fol ​low ​ing key ar ​eas:
 
– Up ​dated OECD Trans ​fer Pric ​ing Guide ​lines;
 
– Trans ​fer pric ​ing doc ​u ​men ​ta ​tion re ​quire ​ments; and
 
– Coun ​try by Coun ​try Re ​port ​ing.

The main conclusion is that MNEs’ burden of proof has

increased, as MNEs will have to demonstrate – through

a more detailed functional and risk analysis – that their

implemented transfer pricing approaches are still at

arm’s length. MNEs can expect having to demonstrate

this not only for the future years but also for any open

tax years dur ​ing tax au ​dits.
 
Below we have provided recommendations what com‐
panies should do in practice in relation to each key

area.

Cur ​rent trans ​fer pric ​ing land ​scape – an up ​date

The 2013 OECD’s Base Erosion and Profit Shifting (BEPS) initiative was
aimed at combatting tax abusive and aggressive tax structures. The
goal was to equip governments with domestic and international instru‐
ments, to ensure that profits will be taxed where economic activities
gen ​er ​at ​ing these prof ​its are per ​formed and where value is cre ​ated.



1) Updated OECD Trans ​fer Pric ​ing Guide ​lines
 
In July 2017, the OECD Transfer Pricing Guidelines were

updated in line with the final BEPS reports. A strong

em ​pha ​sis is placed on the ac ​cu ​rate clas ​si ​fi ​ca ​tion of the

actual inter-company transaction. This is achieved

through the performance of a more thorough func‐
tional and risk analysis, following detailed steps pre‐
scribed by the OECD.
 
In many countries, the OECD Transfer Pricing Guide‐
lines are leading and directly applicable when inter‐
preting transfer pricing related tax positions. The up‐
date of the OECD Transfer Pricing Guidelines is consid‐
ered a further clarification of the existing principles

rather than a revision of the guidelines. This means

that changes have immediate as well as retroactive ef‐
fect. Therefore, in many countries tax authorities in

tax audits for past years may refer to the updated

guidelines, expecting taxpayers to defend their trans‐
fer pricing model on that basis. Tax audit handbooks

and risk assessment checklists have in the meantime

been updated to incorporate the above-mentioned,

more-de ​tailed prin ​ci ​ples.
 
What should com ​pa ​nies do in prac ​tice?
– MNEs will need to review their existing transfer

pricing models and test them against the new re‐
quirements, also when – based on their pre-BEPS

transfer pricing risks analysis – it was determined

that no substantial transfer pricing risk exposure

exists (for example: transfer pricing models where

the attribution of results to one jurisdiction, based

on the con ​cen ​tra ​tion of busi ​ness risks and/or in ​tan ​‐
gibles, will be under scrutiny). The findings resulting

from a transfer pricing risk analysis are key in de‐
termining whether MNEs need to make changes to

their existing transfer pricing design and/or to ad‐
just their in ​tra-group le ​gal doc ​u ​men ​ta ​tion.

 
– MNEs need to identify specific activities for each

DEMPE function and ascertain their relative impor‐
tance in their respective industry in order to be able

to un ​der ​take the de ​tailed analy ​sis, as re ​quired.
 
 

2) Trans ​fer pric ​ing doc ​u ​men ​ta ​tion
 
The OECD aimed at streamlining the transfer pricing

documentation requirements by introducing a stan‐
dardized, three tiered documentation approach, con‐
sisting of (i) a Master file, (ii) a Local file and (iii) a CbCR

(Coun ​try-by-Coun ​try Re ​port).
 
It was expected that all countries participating in the

BEPS pro ​ject would adopt the OECD doc ​u ​men ​ta ​tion ap ​‐
proach. However, not all countries have implemented

the Master file - Local file approach in 2016, some have

defined materiality thresholds for filing the Master file

– Local file. These thresholds may vary per country

(based on local turnover, consolidated group turnover,

turnover of en ​ti ​ties in the di ​rect own ​er ​ship chain, etc.).

In addition, tax authorities require MNEs more often to

prepare their transfer pricing documentation contem‐
poraneously. This generally means that transfer pric‐
ing documentation needs to be prepared at the latest

by the date of the filing of the income tax return for

the relevant year. Non-compliance with preparation

and filing deadlines may result in penalties or reversal

of the burden of proof upon tax audit. Again, in prac‐
tice the filing requirements and related penalties vary

from coun ​try to coun ​try.
 
What should com ​pa ​nies do in prac ​tice?
– MNEs should consider how to update the content

of their transfer pricing documentation. Based on a

high-level transfer pricing risk analysis, MNEs may

determine that more detailed information on how

risks are managed and controlled or in relation to

the value chain (for example in relation to intangi‐
bles) needs to be in ​cluded.
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– The Master file is a strategic document for all MNE

group entities that only needs to be filed in a limited

num ​ber of ju ​ris ​dic ​tions. It pro ​vides MNEs the op ​por ​‐
tunity to explain and defend existing transfer pric‐
ing models and policies by putting them in the con‐
text of their value chain. Practically, it is therefore

the head office of the MNE that needs to prepare

the Mas ​ter file to en ​sure the re ​quired con ​sis ​tency.
 
– MNEs will need to be aware which filing require‐

ments need to be complied with to determine how

to deal pragmatically with this compliance burden.

T h e Taxand network has prepared a detailed

overview of the 2016 transfer pricing documenta‐
tion and filing requirements and potential penalty

ex ​po ​sure.
 
3) Coun ​try-by-Coun ​try Re ​port ​ing
Swiss MNEs with consolidated group revenues of more

than CHF 900 million are required to file a CbCR. Swiss

ALBA legislation and ALBA regulations (ALBA) dealing

with the CbCR filing requirement in Switzerland have

been published on 28 September 2017. The ALBA was

en ​acted in Switzer ​land on 1 De ​cem ​ber 2017 and ap ​plies

for the 2018 fi ​nan ​cial year on ​wards. 

Many countries have implemented CbCR legislation ef‐
fective 1 January 2016, meaning that the first CbCR

needs to be filed in respect of the year 2016 by 31 De‐
cem ​ber 2017, to be au ​to ​mat ​i ​cally ex ​changed in 2018. 

Switzerland has not implemented CbCR legislation ef‐
fective 1 January 2016 but has opted for the so-called

Parent Surrogate Filing, which allows for the ultimate

parent entity of an MNE group to file the CbCR on a vol‐
untary basis in Switzerland with the Federal Tax Au‐
thorities (FTA), despite the fact that no formal proce‐
dure to file CbCR is in place.
 
 
 
 

Many Swiss MNEs make use of this voluntary filing op‐
tion. For the transmission of the CbCR to the FTA, in‐
cluding the voluntarily submitted CbCR with respect to

tax periods prior to the entry into force of the ALBA

legislation, the reporting parties have to use the XML

schema of the OECD. The FTA has recently published

how the voluntary reporting is to be transmitted to

the FTA. 

Swiss MNEs can alternatively appoint a so-called surro‐
gate parent entity, which will file the CbCR on behalf of

the MNE. This would typically apply where a subsidiary

of an MNE is required by law to file a CbCR in that juris‐
diction. Note that not all jurisdictions allow for surro‐
gate parent entity filing and the CbCR filing strategy

needs to take this into ac ​count.

As part of the compliance of Country-by-Country Re‐
porting, MNEs are in many countries required to report

on who is filing the CbCR for the MNE. These notifica‐
tions differ significantly in manner (i.e. how they are

made), content and timing from country to country

and non-fulfillment of the notification requirements

may have substantial penalty implications. Whilst

some countries have extended the notification re‐
quirements for the first year, also these extended

dead ​lines are fast ap ​proach ​ing.
 
What should com ​pa ​nies do in prac ​tice?
– MNEs should undertake a high-level risk-assess‐

ment of the CbCR as part of the BEPS-related risk

assessment when preparing the first draft Tables 1,

2, and 3 of the CbCR.
 
– The information filed in the CbCR should be read in

conjunction with other information available to the

tax authorities, such as the Master file, Local files,

transfer pricing forms and tax returns / tax return

dis ​clo ​sures. The Taxand net ​work has pre ​pared a de ​‐
tailed overview of the 2016 CbCR reporting and fil‐
ing re ​quire ​ments and po ​ten ​tial penalty ex ​po ​sure.

 
 
 
 

page 3

http://www.taxand.com


4) Other developments – BEPS Action 5 / Lim ​i ​‐
tation of royalty deductions Germany (Lizen‐
zschranke)

In addition to the OECD approach to counter harmful

tax practices as part of the BEPS Project in BEPS Action

5, most notably Germany went one step further and in‐
troduced legislation to limit the deductibility of licence

fees paid to related party licensors where certain con‐
ditions are met. A deduction will be (partially) denied

where the licensor a) does not undertake substantial

activities related to the licensed intangible (i.e. the

nexus approach is not met) and b) the income received

from the intangibles is taxed at a preferential corpo‐
rate tax rate of less than 25%. The German law will be

ap ​plic ​a ​ble as of 1 Jan ​u ​ary 2018.

To date, the German law does not provide clarity on

key points and definitions. Importantly, the German

law does not sufficiently define the meaning of prefer‐
ential regimes – the scope of the new law is therefore

not (yet) clear. Taxpayers are left with significant un‐
certainty. To date, no clarification has been issued and

it is not expected that the finance ministry will publish

fur ​ther guid ​ance be ​fore the end of the year.
 
What should com ​pa ​nies do in prac ​tice?
– MNEs should determine which tax costs they would

incur if the German Lizenzschranke would be

broadly interpreted and hence as of January 2018,

any roy ​alty ex ​penses would not be de ​ductible.
 
– MNEs should assess which options are available to

them under current Swiss law to mitigate the po‐
ten ​tial ex ​po ​sure to the Lizen ​zschranke.
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Tax Partner AG, Taxand Switzerland, is focused on Swiss and international tax law and is recognised as an impor‐
tant independent tax boutique. With currently 10 partners and counsels and approximately 40 professionals, the
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2005. Taxand is the world’s largest independent tax organisation delivering high quality integrated tax advice

world ​wide.
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