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1. Rules Governing Transfer Pricing

1.1 Statutes and Regulations

Preliminary Remarks

Switzerland has no specific codified transfer pricing
law. Consequently, there are no transfer pricing-spe-
cific regulations on the determination or documen-
tation of transfer prices at either federal or cantonal
level. The arm’s length principle is, nevertheless,
recognised and substantiated by the practice of the
Swiss Federal Tax Administration (SFTA) and case
law. In addition, Switzerland has accepted the initial
version and all updates of the OECD Transfer Pric-
ing Guidelines (TPG) without reservation, including
the latest update in 2023. Thus, there is full consen-
sus in Swiss tax law practice that the OECD TPG are
an important — although not binding - interpretative
tool for the application of the arm’s length principle
in Swiss tax law. The importance of the OECD TPG
has been further underlined in several publications
by the Swiss tax authorities, namely the SSK (Sch-
weizerische Steuerkonferenz) and the SFTA regarding
transfer pricing, as these publications largely rely on
and basically summarise the OECD TPG. Further, the
SFTA publishes and regularly updates a Q&A on spe-
cific transfer pricing topics.

Transfer pricing issues mainly arise in Switzerland
in connection with federal and cantonal corporate
income tax and federal withholding tax (WHT). How-
ever, transfer pricing issues might also arise in con-
nection with VAT — eg, in the event of retrospective
transfer pricing adjustments and VAT impact at the
level of the foreign related party. For corporate income
tax, cantons assess and collect cantonal and munici-
pal taxes and also assess direct federal tax, subject
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to federal supervision. The federal government has
the exclusive competence to levy withholding tax,
stamp duties and VAT. With regards to withholding tax,
in 2019 the SFTA established a competence centre
for transfer pricing. It is therefore no surprise that, in
practice, for withholding tax purposes, transfer prices
are increasingly being critically scrutinised during tax
audits. This concerns, in particular, the relocation of
functions abroad and controlled transactions between
Swiss companies and related companies domiciled
in tax havens or low-tax countries. In general, Swiss
withholding tax implications may be a substantial con-
cern as a result of a transfer pricing adjustment done
in tax audits.

OECD TPG

In exercising its supervisory role over the canton-
al tax administrations, in 1997 and 2004 the SFTA
instructed the cantonal tax administrations, through
a circular letter, to directly apply the OECD TPG. The
Federal Supreme Court (FSC) tends to apply a static
approach regarding the version of the OECD TPG.
This approach has recently been confirmed in an FSC
ruling from 2024. Hence, the arm’s length principle
and the methods for determining the relevant transfer
prices will be assessed according to the OECD TPG
as they were published at the time the transaction in
question was settled.

Statutes

Corporate income tax

From a corporate income tax perspective, the follow-
ing two scenarios must be distinguished:

+ controlled transactions between a company and its
shareholders; and
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« controlled transactions between a company and
related parties, other than its shareholders.

The latter includes, in particular, transactions between
group companies that are under the same manage-
ment and control. In both situations, the arm’s length
principle has to be applied.

Under Swiss law, a tax authority may make an adjust-
ment only if the following three conditions are met:

 the company has evidently received no adequate
compensation for its services or deliveries;

* the compensation in question was in favour of the
shareholder or a related party and would not have
been provided to unrelated parties under the same
conditions; and

« the evident discrepancy between the service or
delivery and the compensation was recognisable
for the company or the persons representing the
company.

The first two conditions concern the question of
whether the agreed transfer prices fall within the range
of prices or margins that independent third parties
would have agreed on for the respective intercompany
transaction (services, goods, licensing, financing, etc).
The third condition, however, is a Swiss peculiarity:
the tax authority may only make an adjustment if the
violation of the arm’s length principle is obvious and
thus recognisable by the management or the board
of directors. This has to be determined on the basis
of the concrete facts and circumstances of the case
at hand.

If profits are shifted from the subsidiary to the par-
ent company due to an obvious violation of the arm’s
length principle, a deemed dividend is to be assumed
and the tax authority is entitled to adjust the profit of
the subsidiary. In addition, income is attributed to the
shareholder to the extent of the deemed dividend. If,
on the other hand, the violation of the arm’s length
principle leads to an increase of income at the level
of the subsidiary, there is a so-called informal capital
contribution. The tax treatment of such an informal
capital contribution at the level of the shareholder and
the beneficiary company depends on the facts and
circumstances of the case.
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If the contracting parties of a transaction violating
the arm’s length principle are sister companies, the
so-called modified triangular theory applies. In a first
step, the profit of the company that has distributed a
deemed dividend is adjusted. In a second step, the
benefit is attributed to the shareholder, which in turn
makes a hidden capital contribution to the beneficiary
sister company.

Withholding tax

Hidden profit distributions as described above, which
result from a violation of the arm’s length principle,
regularly also trigger withholding tax consequences
for the distributing company.

Under Swiss law, withholding tax of 35% must be
passed on to the recipient of the deemed dividend.
The taxable company must therefore, in principle,
reclaim the withholding tax from the beneficiary com-
pany. Unlike in the case of corporate income tax, it is
not the triangular theory that applies, but the direct
beneficiary theory. In the case of payments to sister
companies, this means that the reimbursement must
be requested by the benefiting sister company. If it
is not possible to pass on the withholding tax, the
deemed dividend is grossed up and the beneficiary
is deemed to have effectively received only 65% of
the deemed dividend. The corporation that provided
the deemed dividend is therefore liable for the pay-
ment of the remaining 35%. This gross-up results in
an effective withholding tax rate of 53.8% of the tax
adjustment. Political discussions on also applying the
triangular theory for withholding tax purposes were
rejected in December 2024, so the direct beneficiary
theory will in principle continue to apply in the future.

Foreign beneficiaries may request a full or partial
refund of the withholding tax based on the applicable
double taxation agreement (DTA). However, the appli-
cation of the direct beneficiary theory regularly limits
the treaty relief in cases where the direct beneficiary
is not the direct shareholder. If specific conditions are
met, the law entitles companies to fulfil the withhold-
ing tax liability by notification instead of paying the
tax. In the case of deemed dividends, however, the
application of the notification procedure is granted
only in limited circumstances. The notification proce-
dure is not applicable in the case of deemed dividends
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to sister companies. In these cases, the full WHT has
to be paid to the SFTA, the WHT has to be shifted
(invoiced) to the beneficiary and the beneficiary has
the right to get a (partial) refund if the respective con-
ditions based on the respective DTA are met. If the
notification procedure is not available, not only the full
withholding tax but also interest on late payment of
5% per annum will be due. However, there are ongo-
ing discussions about extending the notification pro-
cedure for Swiss WHT on deemed dividends within an
international group.

Stamp tax duty

Regarding stamp duties, the arm’s length principle is
only applied in certain cases. In principle, as in the
case of withholding tax, the direct beneficiary theory
also applies to the stamp duty, which means that only
hidden capital contributions made directly by share-
holders to the corporation are subject to the 1%
stamp duty. In particular, this has the consequence
that contributions to sister companies do not trigger
stamp duty. Also, no stamp duty is triggered for so-
called benefits periodically granted to the subsidiary,
as is the case, for example, where the shareholder
charges an interest rate that is too low according to
the arm’s length principle for the loan granted to the
subsidiary.

Value added tax (VAT)

The Federal VAT Act, in contrast to the above-men-
tioned legislation, explicitly states that transactions
between related parties have to be at arm’s length.
For VAT purposes, a related party is to be assumed if
a shareholder holds at least 20% of the nominal share
capital or an equivalent participation, or in the case
of foundations and associations with which there is a
particularly close economic, contractual or personal
relationship.

Regarding the determination of the arm’s length trans-
fer prices for VAT purposes, it can generally be referred
to the principles applicable for corporate income tax.
However, according to administrative practice in spe-
cific cases, the arm’s length price can be calculated on
a lump-sum basis. If, for example, a holding company
does not have its own personnel to effectively manage
the holding company and that management is carried
out by personnel of its subsidiaries, the arm’s length
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remuneration can be set at 2% or 3% of the average
total assets held by the holding company.

Furthermore, it should be noted that in relation to VAT,
the SFTA, according to case law and in contrast to
corporate income tax, can challenge the prices deter-
mined between related parties without first having to
prove that the agreed remuneration violates the arm’s
length principle and that such a violation was obvious
(see above comments on corporate income tax). If
the SFTA does not agree with the prices set by the
taxpayer and the self-declaration respectively, the tax-
payer has to prove that the prices nonetheless comply
with the arm’s length principle and are determined by
using the appropriate transfer pricing method. Con-
cerning the selection of the method, the FSC noted
in a ruling concerning VAT that the selection of the
method is regarded as a legal question that the FSC
is free to review. The result of the selected method,
however, is regarded as a question of fact that can
only be reviewed by the FSC for obvious incorrectness
or arbitrariness. In practice, challenging the selected
method, and establishing obvious incorrectness or
arbitrariness, typically requires robust transfer pricing
documentation, even though such documentation is
not legally mandatory.

Administrative Guidelines

As already set out, the SFTA instructed the cantonal
tax administrations by a circular letter of 1997, which
was renewed in 2004, to directly apply the OECD TPG.
The circular explicitly states that the profit margins for
service companies must be determined in accordance
with the arm’s length principle - ie, for each individual
case on the basis of comparable uncontrolled trans-
actions and with reference to the range of appropriate
margins.

The most relevant administrative guidelines in Swit-
zerland in the area of transfer pricing can be seen
in the circulars published by the SFTA providing safe
harbour rules for thin capitalisation and for intra-group
interest rates (see 11.1 Transfer Pricing Safe Har-
bours) where the arm’s length principle is not neces-
sarily reflected in the published rates.
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1.2 Current Regime and Recent Changes
Overview

As Switzerland adheres to the OECD TPG and has not
established specific transfer pricing rules, the current
regime and its development are, in general, reflected
in the OECD TPG. However, the arm’s length princi-
ple was already acknowledged before the first OECD
TPG were published. Namely, in the matter of Bellatrix
SA, the FSC confirmed in 1981 that for withholding
tax purposes, the arm’s length principle is applicable
with regard to transactions concerning the company’s
shareholders.

Recent Changes

Prior to the progression of the OECD’s base erosion
and profit shifting (BEPS) project, core transfer pricing
issues were seldom touched on by the tax adminis-
trations. However, transfer pricing issues increasingly
form part of routine audits today. Hence, taxpayers are
more often confronted with detailed questions regard-
ing transfer pricing matters (eg, requests regarding
detailed transfer pricing documentation and explana-
tions concerning comparables). Switzerland itself also
seems to be increasingly confronted with requests for
administrative assistance in transfer pricing cases.

In international cases, the main focus is on the trans-
fer of functions, the transfer or licensing of intellec-
tual property rights, the renumeration for the use of
intellectual property, financial transactions, corporate
management services and asset management ser-
vices. Another main focus lies on transactions with
foreign companies in low-tax jurisdictions. Recently,
the OECD TPG were also referred to in a purely nation-
al, inter-cantonal FSC case where one company was
domiciled in a high-tax and one in a low-tax canton.
In another purely domestic FSC case the OECD TPG
were cited by the court in connection with the inter-
cantonal value attribution of an intangible.

2. Definition of Control/Related Parties

2.1 Application of Transfer Pricing Rules

Swiss tax law — except VATl-legislation (see more in
1.1 Statutes and Regulations) — does not include an
explicit definition of the terms “associated enterpris-

es”, “related parties” or “controlled transactions”.
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According to the FSC, for income tax purposes,
related parties are to be considered as entities with
close commercial or personal relationships, where any
close relationship between the parties involved in the
transaction is enough. According to the Swiss under-
standing of the term “related parties”, direct or indi-
rect control (participation in management or capital) in
itself is not decisive. The crucial question is whether
the tested transaction was conducted under the given
conditions only as a consequence of the associated
relationship. In practice, some cantonal tax admin-
istrations tend to apply the definition of “associated
entities” set forth by the OECD. Furthermore, accord-
ing to the FSC, “associated enterprises” or “related
parties” can be assumed if the conditions agreed
upon by the involved parties apparently do not meet
the arm’s length standard.

3. Methods and Method Selection and
Application

3.1 Transfer Pricing Methods

Swiss domestic tax laws or practices do not provide
specific transfer pricing methods. Nevertheless, as
Switzerland adheres to the OECD TPG, all the usual
transfer pricing methods are admissible (“most appro-
priate method” approach). However, according to the
SFTA circular of 2004, the cost plus method is, in
general, not to be seen as an appropriate method for
financial services or management functions.

3.2 Unspecified Methods

As Switzerland adheres to the OECD TPG, and these
do not exclude the use of unspecified methods, such
methods can indeed be applied.

However, if an unspecified method is intended to be
applied, as the TPG specify, it should be explained
why the methods described by the TPG themselves
are not considered appropriate for the case at hand.

3.3 Hierarchy of Methods

As Switzerland generally follows the OECD TPG, the
hierarchy of the transfer pricing methods as stipulated
in the OECD TPG is also applicable in Switzerland.
However, in individual decisions, the FSC has held
that there is no fixed hierarchy of methods, mean-
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ing that the most appropriate method should be used
according to the case at hand. In other rulings the FSC
has held that the hierarchy of methods as stipulated in
the OECD TPG should in fact be followed. In a recent
decision by the Swiss Federal Administrative Court, it
was ruled that the SFTA has to respect the hierarchy
of methods according to the OECD’s TPG.

In practice, the three traditional methods - ie, the
comparable uncontrolled price (CUP) method, the
resale price method and the cost plus method - are
still preferred by the tax administrations. Furthermore,
the CUP method enjoys preference over the other two
traditional methods in the case of comparability. How-
ever, the transactional net margin method (TNMM) is
the most commonly used method in Switzerland for
determining transfer prices for services (corporate
services, contract manufacturing services, contract
R&D services), and routine distribution, whereas the
CUP method is the most commonly used method for
intangible property licensing and financing.

The hierarchy of transfer pricing methods as stipu-
lated in the older versions of the OECD TPG can still
be of relevance. This is due to a static approach to
the application of the TPG that means that the version
of the TPG in effect at the time the transaction was
settled is applied (see 1.1 Statutes and Regulations).

It is sometimes difficult, however, to assess whether
an update of the OECD TPG can be considered merely
a more detailed explanation of the existing principles
or an actual change in the guiding principles. If the
former is the case, a dynamic approach to the applica-
tion of the TPG is permissible as well.

3.4 Ranges and Statistical Measures

The use of statistical tools that consider central ten-
dency, such as the interquartile range or other percen-
tiles, is not required. However, in practice, such tools
are usually used to narrow the range, in particular
because the comparables in a benchmark study are
usually not perfect.

For the determination of adequate transfer prices,

the tax authorities generally consider the interquartile
range as the arm’s length remuneration.
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3.5 Comparability Adjustments

Swiss domestic tax laws do not provide specific guid-
ance on comparability adjustments. However, the
OECD TPG on how and when to apply comparability
adjustments are applicable.

4. Intangibles

4.1 Notable Rules

Swiss domestic tax laws do not provide specific guid-
ance on the pricing of controlled transactions involv-
ing intangibles. Rather, the OECD TPG are to be con-
sulted regarding transfer pricing of intangibles.

4.2 Hard-to-Value Intangibles

Officially, Switzerland did not adopt the hard-to-value
intangibles (HTVI) approach as defined in Chapter VI
of the OECD TPG as this approach seems to collide
with long-standing case law and the tax laws them-
selves. In particular, the question is whether ex post
data can influence open or final tax assessments.

However, in general, due to the adherence to the
OECD TPG, the OECD’s approach regarding HTVI
should be applicable in Switzerland.

Open Tax Assessments

If a tax assessment is not yet final, a transfer pricing
adjustment requires, inter alia, an obvious mismatch
between the value of the transferred intangible and the
compensation received, and that this mismatch was
recognisable for the persons in charge (see 1.1 Stat-
utes and Regulations). This mismatch is evaluated ex
ante, namely at the time the transaction was settled.

The hard-to-value intangibles (HTVI) approach, how-
ever, assesses the conditions of the transaction ex
post and does not provide an answer to whether a
potential mismatch was ex ante already obvious and,
thus, recognisable. Hence, the HTVI approach - as
mentioned above — does not seem to fit into pre-exist-
ing domestic law and the respective case law. So far,
however, there is no precedent on this issue.

Final Tax Assessments
If a tax assessment is already final and legally bind-
ing, an adjustment is generally only possible if the
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tax administration becomes aware of new facts or
evidence. As long as the taxpayer provided the tax
administration with appropriate and correct transfer
pricing documentation during the assessment relating
to the ex ante valuation of the intangible in question,
the administration is not entitled to come back to its
own evaluation should ex post show that the value
of the intangible is, in fact, higher. In this case, the ex
post data would not qualify as new facts or evidence
and thus would generally prevent the final tax assess-
ment from being reopened and changed.

4.3 Cost Sharing/Cost Contribution
Arrangements

Switzerland recognises cost contribution arrange-
ments and applies the OECD TPG correspondingly.
However, Switzerland does not have special rules that
apply to such arrangements.

5. Adjustments

5.1 Upward Transfer Pricing Adjustments
Switzerland does not have specific rules regarding
upward transfer pricing adjustments. Generally, pursu-
ant to Swiss tax law, the financial statements prepared
in accordance with commercial law are, in principle,
binding for tax purposes. The tax administrations can
only deviate from the financial statements in order to
determine the taxable base if the statements violate
accounting principles as set forth in the federal Code
of Obligations, or if specific rules of the tax law require
an adjustment.

However, as long as the tax return has not yet been
filed by the taxpayer, the balance sheet can, in accord-
ance with the Code of Obligations, be adjusted with-
out further restrictions. Once the tax return has been
filed, a balance sheet adjustment is only permissible
if it violates commercial law. Hence, if a transfer pric-
ing issue arises once the tax return has been filed,
an adjustment, in principle, will only be allowed if the
original transfer prices also violate commercial law.

Neither transfer pricing-specific returns nor related-

party disclosures are required to be filed with the cor-
porate income tax return.
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5.2 Secondary Transfer Pricing Adjustments
Secondary adjustments in Swiss practice are adjust-
ments that arise from imposing tax on a secondary
transaction. A secondary transaction is a constructive
transaction resulting from the transfer of excessive
remuneration, characterised as constructive divi-
dends, constructive equity contributions or construc-
tive loans, depending on the jurisdiction.

In Switzerland, a secondary adjustment represents the
levying of withholding tax on the amount that qualifies
as a hidden profit distribution in the context of trans-
fer pricing. Secondary adjustments in Switzerland are
therefore carried out exclusively by the SFTA, which
has sole authority for levying withholding tax.

If a primary adjustment made by a cantonal tax admin-
istration is partly or fully confirmed in a mutual agree-
ment procedure (MAP), the question of secondary
adjustment arises — ie, the levying of withholding tax
by the SFTA on the amount of the primary adjustment
confirmed in the MAP. If the question of the levying of
withholding tax is not covered in the mutual agree-
ment, withholding tax is to be levied on the amount of
the hidden profit distribution if the material and proce-
dural criteria for collection are met.

The mutual agreement concluded by the Swiss state
competent body - ie, the State Secretariat for Inter-
national Finance (Staatssekretariat fir internationale
Finanzfragen, or SIF) — and the other state(s) may
provide for the possibility that the taxpayer makes a
repatriation payment of the amount of the confirmed
primary adjustment by the Swiss cantonal tax authori-
ty; this should generally take place within 60 days after
the taxpayer’s acceptance of the mutual agreement. If
the taxpayer performs this repatriation, the secondary
adjustment will not be made - ie, the SFTA will not levy
withholding tax on the amount of the adjustment con-
firmed by the mutual agreement. The payment must
be documented by the SIF, which forwards the rel-
evant information to the SFTA. However, the existence
of such a reference in the mutual agreement does not
oblige the taxpayer to make a repatriation payment. If
no repatriation payment takes place, withholding tax
is levied on the amount of the primary adjustment in
accordance with the applicable DTA.
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The taxpayer does not have any right to have such
a reference included in the mutual agreement — this
depends on the circumstances of the individual case.
In particular, the levying of withholding tax is not
waived in obvious cases of profit shifting. Also, such
reference is excluded in case of tax audits performed
by the SFTA.

Repatriation payments are repatriations of profits that
have been adjusted by a tax administration between
associated enterprises that are parties to a transac-
tion. They are used to reconcile the commercial bal-
ance sheet with the tax balance sheet resulting from
the adjustment. These are not mandatory under treaty
law or domestic law.

In application of Article 18 paragraph 4 of the Federal
Act on the Implementation of International Tax Agree-
ments (ITAIA), repatriation payments are not consid-
ered to be hidden profit distributions as defined in Arti-
cle 4 paragraph 1 letter b of the Withholding Tax Act
(WTA) and are not subject to withholding tax, provided
they are carried out in accordance with the results of a
MAP or an internal agreement concluded on the basis
of Article 16 of the ITAIA. In contrast, in the absence of
a MAP or an internal agreement, withholding tax is lev-
ied on the payments made for repatriation purposes.

6. Cross-Border Information Sharing

6.1 Sharing Taxpayer Information

Exchange of Information on Request

In 2009, Switzerland committed to the internationally
agreed standard regarding the exchange of informa-
tion on request. By doing so, Switzerland renewed
most of its more than 100 DTAs.

Moreover, in 2016, Switzerland ratified the Multilat-
eral Convention on Mutual Administrative Assistance
in Tax Matters, extending the network of jurisdictions
for exchange of information even further. Switzerland
has implemented the legal basis for exchange of infor-
mation on request with around 140 jurisdictions. In
addition, Switzerland has signed ten tax information
exchange agreements.
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Under current law, administrative assistance may only
be provided if the requesting state demonstrates in its
request that the information requested is foreseeably
relevant and confirms that it will treat the requested
information confidentially. Administrative assistance
may be refused if the information is to be used for tax-
ation contrary to the DTA or if the requested informa-
tion could not be obtained by the Swiss tax authorities
under domestic tax procedural law.

Practice shows that foreign tax authorities are increas-
ingly submitting requests for administrative assis-
tance to Switzerland when auditing transfer prices,
thereby requesting very comprehensive information
and data. In this context, the Federal Tax Court (FTC)
has — correctly in itself — decided that requested infor-
mation for the verification of transfer prices must be
exchanged. In doing so, the FTC referred in particu-
lar to the explanations of the OECD TPG in Chapter
V regarding documentation (in the 2010 version). At
the same time, the FTC stated that the OECD TPG
are not binding for the court and merely represent an
interpretative instrument. This means in the context
of international exchange of information in tax mat-
ters that the provision of administrative assistance
is not limited to the information required to apply a
specific transfer pricing method. It is sufficient that
there is merely a reasonable connection between the
information requested and the facts described in the
request for administrative assistance. As a result, the
administrative assistance provided by Switzerland
in transfer pricing cases can be very comprehensive
and information is also transmitted that would not be
required for the application of the methods defined in
the OECD TPG.

Spontaneous Exchange of Information on Specific
Tax Rulings

Switzerland has implemented the spontaneous
exchange of information on tax rulings into domestic
law as of 1 January 2017. In particular, it has also
committed to the spontaneous exchange of unilateral
rulings on transfer pricing and permanent establish-
ments with the state of the direct parent, the state of
the group top company and, if available, the state of
the counterparty of the transaction.
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Automatic Exchange of Information on Country-
by-Country Reports (CbCR)

As of 1 January 2017, Switzerland also signed the
Multilateral Competent Authority Agreement on the
Exchange of Country-by-Country Reports (MCAA
CbCR). However, the MCAA CbCR will not be appli-
cable between Switzerland and another state until the
other state has also included Switzerland on its list.

6.2 Joint Audits

In principle, Switzerland does not participate in joint
audits. In particular, Switzerland has filed a declaration
under Article 9 (3) of the Multilateral Convention on
Mutual Administrative Assistance in Tax Matters that
it does not accept requests aimed at allowing foreign
tax officials to be present during tax examinations in
Switzerland. As a result, “true” on-site joint audits
(both administrations physically auditing together on
Swiss territory) are, as a rule, typically not available in
practice. There is no legal framework in place regard-
ing joint audits.

In the context of a MAP or an advance pricing agree-
ment, the SIF is, however, authorised, with the con-
sent of the person making the request, to conduct an
inspection together with the competent authority of
the other state if this serves to establish the facts. This
is best understood as a co-ordinated “fact-finding”
site visit within a dispute prevention or resolution pro-
cess, rather than a standalone joint audit programme.

In addition, Switzerland does not participate in the
OECD’s International Compliance Assurance Pro-
gramme or in the EU’s European Trust and Coopera-
tion Approach.

Where the underlying case has a criminal law dimen-
sion, cross-border co-operation may shift from admin-
istrative assistance to mutual legal assistance instru-
ments, which follow their own statutory bases and
safeguards.

6.3 Simultaneous Controls

In Switzerland, tax audits are conducted individually
by the competent tax authority — either the cantonal
tax authorities (for income and capital taxes) or the
SFTA at the federal level for withholding taxes and
stamp duties.
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These audits examine compliance with Swiss law
and do not involve foreign tax authorities directly in
the Swiss audit process itself. Switzerland can pro-
vide tax-relevant information to foreign tax authori-
ties that request it and exchange information that may
be relevant to their audits or tax assessments. The
prevailing framework is treaty-based and is applied
on a discretionary, case-by-case basis as opposed
to through a dedicated domestic “simultaneous audit
programme”. Swiss domestic law does not contain a
standalone regime tailored to simultaneous audits and
“enhanced programmes” as in the EU/DAC?7 sense.
Instead, cross-border co-ordination is typically chan-
nelled through the standard administrative assistance
framework. In this case, the Swiss Federal Tax Admin-
istration acts as the competent authority and formal
communication gateway.

6.4 International Compliance Assessment
Programme (ICAP)

Switzerland does not participate in the OECD ICAP
or similar multilateral voluntary risk assessment pro-
grammes.

7. Advance Pricing Agreements (APAs)

7.1 Programmes Allowing for Rulings
Regarding Transfer Pricing

Unilateral Rulings

Switzerland has a long-standing practice regarding the
issuance of unilateral rulings. This practice includes
the issuance of unilateral transfer pricing rulings.

With respect to corporate income tax, cantons have
the authority not only to assess cantonal and munici-
pal taxes but also federal corporate income taxes. This
means that the cantons can issue advance (tax) rul-
ings not only regarding cantonal and municipal taxes
but also regarding federal income taxes. However, the
SFTA still exercises an important supervisory function
over the cantons and can also intervene in individual
cases. In practice, the SFTA is becoming increasingly
involved in discussions, especially in large transfer
pricing cases.

It should be noted that it is important to provide
the competent tax administration with comprehen-
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sive documentation to keep the tax administration
informed regarding the underlying facts of the uni-
lateral transfer pricing ruling at all times, as the tax
administration could challenge the validity of the ruling
if the relevant facts have not been fully disclosed or
new developments not communicated. Once a rul-
ing has been granted, the facts on which it is based
must be continuously monitored and changes must
be identified, analysed and, if necessary, reported to
the tax authorities.

Advance Pricing Agreements

In Switzerland, advance pricing agreements (APAs)
are available. APAs have become a favoured option
for Swiss-based international groups with complex or
high-volume transactions. In practice, the procedure
starts with a presentation of the facts and a formal
request to the SIF, the competent authority in Swit-
zerland.

In 2023, 77 APA proceedings were opened, and 75 of
the 308 pending APA proceedings have been closed.
The SIF has published guidance on APAs.

7.2 Administration of Programmes

With regard to bilateral and multilateral APA proce-
dures, the competent authority in Switzerland is the
SIF.

Concerning unilateral transfer pricing rulings for cor-
porate income tax purposes, the cantonal tax admin-
istrations and the SFTA will be the competent authori-
ties.

7.3 Co-Ordination Between the APA Process
and Mutual Agreement Procedures

Since the SIF is also the competent authority for
mutual agreement procedures (MAPs), co-ordination
between APA procedures and MAPSs is ensured.

7.4 Limits on Taxpayers/Transactions Eligible
for an APA

In principle, the APA programme is open for all taxpay-
ers that engage in cross-border intra-group transac-
tions.
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7.5 APA Application Deadlines
The application for an APA procedure can be filed at
any given time.

7.6 APA User Fees

Under current practice, APA procedures are free of
charge. However, the implementation costs in con-
nection with a mutual agreement can, in individual
cases, be charged to the taxpayer (Article 23, Federal
Law on the Implementation of International Agree-
ments in the Tax Field).

7.7 Duration of APA Cover

In practice, an APA will cover three to five years.
However, Switzerland does not have specific time
limitations that an APA may or may not cover. Rather,
the time period to be covered by an APA has to be
decided depending on the characteristics of the case
at hand and is subject to negotiations. Hence, the
duration is typically a trade-off between administra-
tive/economic reasoning and uncertainty concerning
the possible future development of the transactions
that are the subject of the APA.

7.8 Retroactive Effect for APAs

Basically, unilateral rulings cannot have retroactive
effect, as ruling requests can only be accepted if they
concern future affairs.

However, as bilateral and multilateral APAs are based
on the MAP provision of the respective tax treaty, the
aforementioned restriction does not apply. Hence,
APAs can, depending on the involved countries, have
retroactive effect. However, the retroactive reach is
limited to ten years by Swiss domestic law. In prac-
tice, Switzerland seeks to limit the retroactive effect
of APAs to five years. The limiting factor in practice is
often the legislation in the country of the counterparty,
as only certain foreign tax authorities allow a roll-back
period.
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8. Penalties and Documentation

8.1 Transfer Pricing Penalties and Defences
Transfer Pricing Penalties

Switzerland does not impose penalties that apply
specifically in the transfer pricing context, except for
violations of the CbCR requirements.

As a general rule, tax adjustments to values that are
determined on a discretionary basis — as is the case
with transfer pricing — have no criminal consequenc-
es. This principle only applies, though, to the extent
that the provisions of commercial law have not been
violated and the relevant transactions have been
presented correctly in accordance with commercial
law. However, violations of the arm’s length principle
can, under certain circumstances, still be qualified
as unlawful tax evasion and, in aggravated cases or
tax fraud and as such be subject to penalties. This is
the case if basic principles of transfer pricing have
been grossly neglected and, thus, the violation of the
arm’s length principle is not only recognisable by the
company or the persons in charge, respectively, but
downright obvious (see also 14.2 Significant Court
Rulings). In such cases, it can be assumed that the
transfer prices were deliberately set in violation of the
arm’s length principle. Furthermore, ignoring an ear-
lier correction by the tax authorities could also give
rise to a violation of the arm’s length principle that
could lead to prosecution. This would be the case, for
example, if the tax authority had rightly objected to an
assessment in previous tax periods and the taxpayer
deliberately stuck to the original estimate or approach,
respectively, without disclosing it to the tax authority.

In the case of tax evasion (or tax fraud), penalties
may be imposed for all taxes involved. For instance,
a transfer price-induced adjustment by the tax admin-
istration concerning corporate income tax may trig-
ger consequences regarding withholding tax or VAT.
In the case of corporate income tax, the penalties
are determined based on the unlawfully evaded tax
amount, whereas - if the respective year has already
been finally assessed - the potential penalty ranges
from one third of the evaded tax to three times that
amount. In general, the fine is equal to the amount of
the evaded tax. Mitigating circumstances, such as full
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co-operation, are taken into account when determin-
ing the fine for tax evasion.

If the tax has not yet been definitively assessed, there
may be a case of attempted tax evasion, which reduc-
es the penalty by one third. It is important to note that
for the purposes of corporate income tax the fine is
imposed on the company. Regarding withholding tax
and VAT, however, the fine is directly imposed on the
person(s) responsible for the violation. At least in these
cases, the fine is not determined based on the amount
of tax evaded, but according to a fixed fine range.

Documentation Obligations

Swiss tax laws — apart from the Federal Act on the
international automatic exchange of country-by-
country reports of multinational groups — do not define
specific documentation requirements with respect to
transfer pricing. However, taxpayers must provide
all documents necessary in order to enable the tax
administration to conduct a proper assessment of
the taxable base. This legal obligation is based on
the principle that the taxpayer and the tax adminis-
tration jointly determine the relevant facts to ensure a
complete and correct assessment as far as corporate
income tax is concerned. In particular, taxpayers are
obliged to provide the tax authorities with any informa-
tion on transactions between associated companies
upon request. As a consequence, despite the lack of
specific documentation rules, taxpayers are strong-
ly advised to have full and state-of-the-art transfer
pricing documentation at hand that can, if requested
by the tax administration, be disclosed. This also
includes intercompany agreements with respect to
the controlled transactions. Such documentation will
also be helpful in the defence of potential tax evasion
charges. Such documentation should also include
sound and updated benchmarking studies. In addi-
tion, it should be noted, that with regard to MAPs and
APAs, the master and local file as well as any other
relevant information for the resolution usually have to
be presented by the taxpayer.

If no appropriate transfer pricing documentation can
be presented and the taxable base cannot therefore
be properly determined, the tax administration might
need to estimate the transfer prices. Even though that
estimate has to be reasonable and based on experi-
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ence, such estimates are rarely in favour of the taxpay-
er. Although such an estimate is not to be considered
as a penalty, it still has to be taken into consideration
as a potential negative impact. The reason for that
is that the courts will reject such an estimate only if
the taxpayer can demonstrate that the transfer prices
set by the tax administration are obviously flawed or
arbitrary.

Penalty Relief

Federal and cantonal Swiss tax laws provide for a
one-time voluntary disclosure, which leads to a com-
plete penalty relief if specific statutory conditions are
met. Outside the voluntary disclosure procedures,
penalties charged are lower in the case of ordinary
negligence and higher in the case of gross negligence.
Collaboration with the tax administration in the course
of a tax criminal investigation will usually result in a
lower penalty. Regarding the question of culpability,
the importance of state-of-the-art transfer pricing
documentation should be emphasised. If a compa-
ny does have such documentation, it will be difficult
for the tax administrations to substantiate culpabil-
ity. However, as indicated above, many disputes can
be prevented or settled by negotiations with the tax
authorities during a tax assessment or tax audit pro-
cess (by filing formal complaints).

Back Taxes

It is worth noting that criminally relevant violations of
the arm’s length principle may also trigger back tax-
es. This is the case if the tax administration becomes
aware of new facts or pieces of evidence that have not
been disclosed to the tax administration with the tax
return or during the ordinary tax assessment proce-
dure. In order to levy back taxes, the tax administra-
tion can reopen tax assessments as far back as the
last ten fiscal years.

8.2 Transfer Pricing Documentation
Concerning transfer pricing documentation, Switzer-
land legally only requires preparing a CbCR. There is
no legal obligation to prepare a master or local file.

However, in view of a potential challenge of the
transfer prices by the tax authorities, it is nonethe-
less advisable to have master and local files (or similar
documentation) at hand. In practice, tax authorities
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increasingly expect local files (at last broadly in line
with the OECD TPG) for Swiss companies to be pre-
pared by taxpayers in the event of a tax audit.

9. Alignment With OECD Guidelines

9.1 Alignment and Differences

Though the OECD TPG are not implemented into
domestic law, the administrative practice has declared
the OECD TPG as applicable. The importance of the
OECD TPG for administrative practice is underpinned
by the paper on transfer pricing published by the SFTA
in 2024, which makes strong reference to the OECD
TPG.

Nonetheless, a caveat is made regarding the applica-
tion of thin capitalisation rules and the determination
of intra-group interest rates for loan receivables and
loan payables both in Swiss francs and in foreign cur-
rencies. In this regard, the SFTA annually publishes
safe haven interest rates that deviate from the arm’s
length principle as defined and agreed upon in the
OECD TPG (see 11.1 Transfer Pricing Safe Harbours).
Taxpayers that rely on these safe haven interest rates
are generally exempt from providing further evidence
to prove the arm’s length nature of the applied interest
rate. However, any deviation may lead to an independ-
ent reassessment of the interest rate applied and the
safe haven interest rates do not represent a lower limit
of any possible adjustment (for recent court cases see
14.2 Significant Court Rulings).

There is a long tradition in Swiss tax law of apply-
ing the formulary apportionment method for the
profit allocation between the Swiss head office of an
enterprise and its foreign permanent establishments.
However, Switzerland now follows the OECD-author-
ised approach for the attribution of profits of perma-
nent establishments (AOA). The FSC has, in its rul-
ing in the matter of Swiss International Airlines, even
shown sympathy for the application of the AOA also
in domestic matters, but ultimately left the question
open. In this respect, it should be noted that Switzer-
land has numerous DTAs in force that are still based
on the OECD Model Convention, where the applica-
tion of the formulary apportionment method for the
allocation of profits to permanent establishments was
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considered permissible. However, Switzerland tends
to follow the AOA even if a tax treaty has not yet been
updated regarding the new Article 7.

9.2 Arm’s Length Principle

Besides the above-mentioned exceptions, devia-
tions from the arm’s length principle can be seen in
the implementation of the patent box and the notional
interest deduction, which were introduced in connec-
tion with the corporate tax reform that came into force
on 1 January 2020.

In line with BEPS Action 5, cantons are allowed
to exempt income from patents and similar rights
from taxation up to 90%. To determine the qualify-
ing income, a top-down approach is used. Thereby,
income from routine activities and trade marks is to
be excluded, thus being subject to ordinary taxation.
According to the SFTA, it is not necessary to deter-
mine the income for routine activities and brand use
by means of transfer pricing studies. Instead, for rea-
sons of practicability, the law provides for fixed mar-
gins. For the income of routine functions, a mark-up of
cost plus 6% is defined, and concerning the income of
trade marks, as a rule of thumb, 1% of the turnover of
the patent box is regarded as appropriate. However,
the right to prove higher or lower income from trade
marks based on the arm’s length principle is reserved.

The law also provides for simplifications in connection
with the notional interest deduction (only available in
the canton of Zurich). The special feature of the Swiss
notional interest deduction is that it is only possible on
the so-called security equity. For this purpose, core
and security equity must be determined in a first step.
The law does not require the preparation of a transfer
pricing study for this purpose.

For reasons of practicability, the regulation rather
provides for equity backing rates for the individual
assets, following the circular on thin capitalisation
and its inversed maximum safe haven debt capacity
rates (for example, for intercompany loans, a mini-
mum equity rate of 15% is required). If these rates
are exceeded, there is security capital on which an
imputed equity interest deduction can be claimed. In
general, this interest is also not determined on the
basis of the arm’s length principle. Rather, the law pro-
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vides for the interest rate for ten-year federal bonds.
However, to the extent the security capital is attribut-
able to receivables from related parties, an interest
rate corresponding to the arm’s length principle may
be applied.

9.3 Impact of the Base Erosion and Profit
Shifting (BEPS) Project

In general, the BEPS project had a major impact on
the Swiss tax law landscape. Based on BEPS Action
5, Switzerland agreed to spontaneously exchange
certain tax rulings, and based on BEPS Action 13, to
the exchange of country-by-country reports (see 6.1
Sharing Taxpayer Information).

Moreover, Switzerland abolished the administrative
practices on Swiss finance branches and principal
companies in 2019. The BEPS project raised the
awareness of transfer pricing considerably, prompting
the tax administrations — at cantonal and federal level
— to address this issue more frequently and persis-
tently (see 1.2 Current Regime and Recent Changes).

9.4 Impact of BEPS 2.0

Switzerland is in favour of long-term, broad-based
multilateral solutions instead of a multitude of (con-
fusing) national measures. Thus, in principle, Switzer-
land supports the parameters of the discussed rules
regarding the international profit reallocation of large
multinational entities (MNEs) according to Pillar One
as well as the minimum taxation global anti-base ero-
sion (GIoBE) rules according to Pillar Two, in order to
restore legal certainty for countries and corporations.

Pillar One

Regarding Pillar One, Switzerland advocates that the
interests of small, economically strong countries be
taken into account in its implementation. Although,
in principle, Pillar One works in both directions, Swit-
zerland exports much more than it imports, as it cre-
ates attractive location conditions for a wide range
of industries while is itself a small but nevertheless
important consumer market.

It is not yet clear whether/how Switzerland will imple-
ment Amount B. See our remarks regarding Pillar One
Amount B in 9.5 Pillar One Amount B.
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Pillar Two

On 18 June 2023, the Swiss electorate voted on the
implementation of the OECD/G20 minimum taxation
(and the creation of the constitutional basis for the
introduction of Pillar One), with the proposal being
approved by 78.5%. The referendum was necessary as
the introduction of the OECD/G20 minimum taxation
required an amendment to the Federal Constitution.
This was because the OECD/G20 minimum taxation
would have contradicted the constitutional principle
of equal treatment of taxpayers. With the approval of
the constitutional amendment, which came into force
on 1 January 2024, the Federal Council enacted the
ordinance on minimum taxation at federal level on
the same day. At the same time, some cantons also
decided to increase tax rates for companies.

It should be noted, however, that the minimum taxa-
tion in Switzerland was limited to the national sup-
plementary tax (qualified domestic minimum top-up
tax, of QDMTT) for tax years starting from 1 January
2024. As for tax years starting as from 1 January 2025,
Switzerland decided to also introduce the income
inclusion rule (IIR). The Federal Council has refrained
from applying the undertaxed profit rule (UTPR) for
the time being. The introduction of the minimum taxa-
tion results in a tax increase for relevant corporate
groups, provided the GloBE effective tax rate (ETR)
in Switzerland is below 15% (and no corresponding
substance-based income exclusion applies). It is to
be seen how Switzerland will react on the recently
published Side-by-Side Package.

It is obvious, that Pillar Two (as well as Pillar One)
poses major challenges for Switzerland. Low taxes,
clearly a locational advantage for Switzerland, will lose
importance. However, the liberal economic system —
in particular, the liberal labour law — good infrastruc-
ture, the first-class education system and the com-
paratively moderate corporate tax burden are reasons
why Switzerland is, and will continue to be, a popular
location for group headquarters and entrepreneurial
activities that yield high residual profits, despite quite
high labour costs by international standards.

Even though the effective Swiss tax burden may

increase for multinational companies that fall under
the Pillar Two regime, their higher tax costs may be
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offset by other benefits: the cantons are analysing how
to use the expected additional tax revenues from the
additional qualified domestic top-up tax, and it can
be expected that they will take measures to maintain
and even improve their attractiveness. In this context,
the instrument of the qualified refundable tax credit
(QRTC) and the introduction of new subsidy schemes
as new substance-based tax incentives will play an
important role.

Given this situation, there will also be a significant tax
rate differential between Switzerland and many other
jurisdictions after Pillar Two, so foreign tax authorities
are expected to continue to be increasingly interested
in intra-group transactions with Swiss companies.

9.5 Pillar One Amount B

As of 3 February 2026, there is no specific Swiss
domestic implementation of Pillar One Amount B in
the form of a dedicated statutory regime or published
Swiss administrative safe harbour rules or other prac-
tice. Switzerland expressly notes the ongoing work
on Amount B implementation under the OECD frame-
work and is waiting for reactions of other states with
a decision on whether and how to implement Pillar
One Amount B.

9.6 Entities Bearing the Risk of Another
Entity’s Operations

From a contract and commercial law perspective, a
group can freely allocate risks and functions to be
assumed between its entities. With a view to the
acceptance of such an allocation, the FSC held, in
favour of the taxpayers, that the tax administration
must recognise the contractual distribution of func-
tions and risks undertaken by group entities, if these
were not merely sham structures.

However, as the tax administrations are also follow-
ing a substance-over-form approach in the area of
transfer pricing, the splitting up of the assumption of
risks and functions is increasingly questioned by the
tax authorities. In particular, the tax administrations
will evaluate whether the personnel of a risk-bearing
entity were effectively able to manage and control the
assumed risks.
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9.7 Allocation of Profits to Permanent
Establishments (PEs)

Switzerland attributes profits to permanent establish-
ments based primarily on double tax treaty practice
and OECD interpretative guidance (OECD Model Arti-
cle 7 and the OECD Report on the Attribution of Profits
to Permanent Establishments). In practice, Switzer-
land generally follows an AOA-consistent approach,
treating the PE as a functionally separate entity and
allocating profits based on a functional analysis of
functions performed, assets used and risks assumed.

There is no safe harbour for PE profit attribution. The
outcome is determined on a case-by-case basis, and
contemporaneous documentation/functional analysis
is key in audits.

10. Relevance of the United Nations
Practical Manual on Transfer Pricing

10.1 Impact of UN Practical Manual on
Transfer Pricing

The UN Practical Manual on Transfer Pricing is of only
minor importance in Swiss transfer pricing practice.

11. Safe Harbours or Other Unique
Rules

11.1 Transfer Pricing Safe Harbours

There are safe harbour rules that apply to thin capi-
talisation and to interest rates that are regularly used
by corporate taxpayers (see 9.1 Alignment and Dif-
ferences).

Thin Capitalisation

The SFTA published, on 10 October 2024, the updated
thin capitalisation rules in its Circular Letter No 6a. In
this circular, the maximum debt is determined accord-
ing to maximum debt capacity to assets ratios, which
apply for each asset category. No interest expense
can be made on debt that surpasses this maximum
debt amount (to be considered as constructive divi-
dend distribution). Special safe haven rules might
apply on the level of the Swiss cantons (eg, a maxi-
mum debt to assets ratio of 6:7 in the canton of Zug).
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Interest Rates

Furthermore, the SFTA annually publishes circular
letters providing inbound and outbound safe harbour
interest rates on long-term intercompany loan receiva-
bles and payables.

The SFTA, in principle, allows taxpayers to deviate
from the conditions set out in the above-mentioned
circular letters if the taxpayer can prove that the
applied interest rate is at arm’s length by perform-
ing and providing a detailed transfer pricing analysis.
Based on a recent court decision, the tax authorities
can independently determine whether the interest
rates are in line with the arm’s length principle, if the
taxpayer deviates from these safe haven interest rates
(see 14.2 Significant Court Rulings). In particular, the
interest rates published in the circulars do not repre-
sent lower or upper limits for adjusting interest rates.

11.2 Rules on Savings Arising From
Operating in the Jurisdiction

Switzerland does not have any specific rules relat-
ing to location savings and relies on the OECD TPG
on this issue. However, Switzerland does not provide
notable location savings in the sense of the OECD
TPG as production and labour costs are compara-
tively high.

11.3 Unique Transfer Pricing Rules or
Practices

Switzerland does not have unique transfer pricing
rules and, in principle, adheres to the OECD TPG.

11.4 Financial Transactions

Switzerland has no specific rules governing financial
transactions. Financial transactions are treated in
line with the principles of the OECD Transfer Pricing
Guidelines. This is supported by the Q&A that was
published by the SFTA in January 2024, also cover-
ing questions and answers in connection with intra-
group loans, making reference to the OECD Transfer
Pricing Guidelines. Finally, reference is made to the
safe haven interest rates and safe haven calculation
regarding thin capital mentioned in 11.1 Transfer Pric-
ing Safe Harbours.
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12. Co-Ordination With Customs
Valuation

12.1 Co-Ordination Requirements Between
Transfer Pricing and Customs Valuation
Switzerland levies VAT on imported goods (import tax)
of 8.1%, where the tax is assessed on the respective
consideration. The import tax is levied by the Federal
Customs Administration, which acts, like the SFTA,
as an independent administrative body of the federal
government.

Despite the fact that the SFTA and the Federal Cus-
toms Administration act independently, the admin-
istrations are entitled and encouraged to exchange
relevant information between themselves and with
other interested administrative bodies. The informa-
tion exchange has massively increased within the past
couple of years, which is mostly due to improved elec-
tronic systems, allowing a comprehensive and steady
data flow. Hence, transfer pricing adjustments should
always be considered for import tax purposes, as well.

Regarding customs duty, no adjustment is generally
required as the customs duty itself is based on weight
and not on monetary value. It is to be noted that Swit-
zerland has abolished levying customs duty on indus-
try products as of 1 January 2024.

13. Controversy Process

13.1 Options and Requirements in Transfer
Pricing Controversies

General

Transfer pricing issues can generally be raised by
the tax administration in the course of ordinary tax
assessments or in the course of audits. For the trans-
fer pricing controversy process, whether a cantonal
tax administration or the SFTA raised the issue of
transfer pricing has to be differentiated. While the can-
tonal tax administrations raise this issue in the context
of corporate income tax, the SFTA may also challenge
transfer pricing with regard to withholding tax, stamp
duty or VAT.

As will be shown, taxpayers may challenge the results
of a tax assessment or of an audit in an administra-
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tive objection proceeding before bringing the case
to court. As regards the selection of the courts, the
taxpayer does not have options since the competent
courts are determined by law.

Corporate Income Tax

Transfer pricing adjustments affecting corporate
income tax have to be discussed with the cantonal tax
administrations, as they are the competent authorities
to assess and levy corporate income tax at cantonal
and federal level. If a tax administration has already
issued an assessment or a decision, a formal objec-
tion can be lodged with the tax administration itself
within 30 days. The tax administration will then have
to evaluate the material objections and render a new
decision.

The tax administration’s second decision can be
appealed before court, again within a 30-day deadline.
Generally, each canton provides two judicial instanc-
es; though, typically, smaller cantons only establish
one judicial instance.

Once the highest cantonal court has rendered its
decision, an appeal with the FSC can be lodged, also
within 30 days. In contrast to the cantonal instanc-
es, the FSC will only deal with questions concern-
ing the correct application of the law, which includes
the application of the OECD TPG as soft law. Issues
concerning the facts will only be dealt with if the facts
were arbitrarily established. In the context of transfer
pricing, it is worth noting that the choice of the transfer
pricing method and its correct application is a ques-
tion of law, whereas the result is considered a factual
question. Hence, regarding the determination of the
arm’s length remuneration, the FSC can only intervene
if the remuneration appears arbitrary.

The disputed tax needs to be paid irrespective of the
fact of appealing a decision or moving the case for-
ward into court. If the appeal/objection is successful,
the tax already paid will be paid back, with interest.
However, the FSC clarified that the tax administration
is not entitled to enforce the disputed tax amount as
long as the controversy has not been decided with
legal effect. Nevertheless, the tax authority may
request a freezing order at any time, even before
the tax amount has been legally determined, if the
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taxpayer is not domiciled in Switzerland or payment
of the tax owed by them appears to be at risk. The
freezing order is immediately enforceable and has the
same effects in the debt collection proceedings as an
enforceable court judgment.

Withholding Tax, Stamp Duty and VAT

In contrast to the cantonal tax administrations, the
SFTA can raise transfer pricing issues in connection
with withholding tax, stamp duty and VAT. As at the
cantonal level, the taxpayer can object to a negative
decision of the SFTA before appealing to the court.

As such a decision affects taxes being levied by a
federal administrative authority, the appeal has to be
lodged with the Swiss Federal Administrative Court
(FAC)- within 30 days. This court’s decision can then
— again within 30 days - be appealed with the FSC.

14. Judicial Precedent

14.1 Judicial Precedent on Transfer Pricing
Due to Switzerland’s practice of issuing transfer
pricing rulings and its APA programme, disputes on
core transfer pricing issues that have to be settled
by courts are relatively rare. Nevertheless, the FSC
as well as the FAC have recently issued important
decisions that raise key issues in the field of transfer
pricing. Furthermore, it can be observed that cantonal
courts are also scrutinising transfer pricing in more
detail and increasingly refer to the OECD TPG.

14.2 Significant Court Rulings

Decision of the Federal Supreme Court (BGer
6B_90/2024 and 6B_93/2024)

In 2011, a real estate company belonging to an MNE
received a CHF93 million long-term loan from an Irish
group company, bearing interest at 3.15% per annum.
During a cantonal audit in 2014, this interest rate was
deemed excessive even if the interest rate was within
the interquartile range of a benchmark study prepared
retroactively due to the audit. To settle the case, the
cantonal tax authorities and the taxpayer agreed on
an arm’s length interest rate of 2.5% per annum. How-
ever, the taxpayer did not proactively declare this hid-
den dividend to the SFTA subject to Swiss WHT rules.
Only in July 2016 was the WHT due paid.
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Starting in 2018, the SFTA opened criminal proceed-
ings for WHT purposes against an unknown entity.
Later, the proceedings were extended to the taxpay-
er’s controller, who was accused of failing to fulfil the
WHT obligation for 2014, despite knowing since the
beginning of 2015, based on the compromise with the
cantonal tax authority, that the interest rate was not
at arm’s length. An external adviser of the firm was
charged with incitement, on the grounds that he had
allegedly induced the business controller not to file a
declaration.

The Federal Supreme Court supported the arguments
of the cantonal court and confirmed the business con-
troller’s conviction.

The adviser, on the other hand, was acquitted of the
incitement charge. According to the Federal Supreme
Court, the adviser merely fulfilled his mandate by
defending the contested interest rate before the tax
authorities and analysing potential tax risks, without
prompting the controller to neglect the WHT decla-
ration. It could not be proven that the adviser had
instigated the controller. This assessment was mainly
made due to the fact that a memo prepared by the
adviser, which stated that the WHT risk was high, has
been sent to the controller after the due date of the
WHT.

This case makes it clear that employees can face
criminal prosecution if they violate tax regulations.
Due to his role and the course of events, the taxpay-
er’s controller was clearly aware that the interest pay-
ments were not at arm’s length and therefore consti-
tuted a declarable hidden dividend. He failed to make
the self-declaration required by law — according to the
Federal Supreme Court at least with contingent intent.
The personal fine of CHF 8,000 was confirmed.

Decision of the Federal Supreme Court (BGer
9C_690/2022)

The Federal Supreme Court case 9C_690/2022
involved a Swiss entity that received intra-group
financing from its parent company at 2.5% per annum
(unsecured loan) and 3% per annum (credit line). Dur-
ing the cantonal assessment, the Zurich Tax Admin-
istration deemed 1.08% per annum to be the arm’s
length interest rate, based on its own benchmarking
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analysis (versus the safe haven interest rates of 2%
per annum for 2014 and 1.5% per annum for 2015.

The taxpayer determined the 2.5% per annum interest
rate starting with a 0.75% per annum reference rate,
adding a 0.25% per annum commission for the remu-
neration of transactional services and then adding 150
basis points as an individual market risk premium. It
seems, however, that the taxpayer did not prepare a
benchmarking study according to the prerequisites
of the OECD Transfer Pricing Guidelines. The Zurich
Tax Administration, however, based its calculation on
the parent’s refinancing costs, referencing a publicly
issued bond at 0.83% per annum. In addition, it took
into account a mark-up of 0.25%, which was applied
analogous to the safe haven circular compensating
the financing function, arriving at an arm’s length inter-
est rate of 1.08% per annum.

The lower court initially ruled that only the interest rate
exceeding the safe haven maximum interest rates of
2% (2014) and 1.5% (2015) constituted a hidden divi-
dend distribution. On appeal, the Federal Supreme
Court clarified that tax authorities may (but need not
necessarily) apply a lower interest rate than the safe
haven interest rate (if proven) if the taxpayer cannot
justify its higher than the maximum safe haven inter-
est rate.

However, the federal supreme court argued, in addi-
tion, that the margin has to be determined through
consideration of the arm’s length principle and not by
referencing the safe haven circular margin.

Overall, this ruling reaffirms the importance of robust
documentation for market-based interest rates, par-
ticularly when the interest rates applied on intercom-
pany financing transactions deviate from the safe
haven guidelines.

Decision of the Zug Administrative Court (A 2023

1)

A legal entity based in the Canton of Zug, which is
part of an international pharmaceutical group, acted
as limited risk distributor as of 2018. For 2018, the
company reported a negative operating margin of
-21.8%. The cantonal tax administration objected to
this margin as being non-arm’s length and instead
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assessed the company with a margin of 1.1% which
was the lowest value of the interquartile range of the
benchmarking study. As a result, a profit adjustment
in the amount of around CHF9 million resulted. The
taxpayer filed an objection and countered that the
three-year average (2016-18) stood at 1.2%, which
would compensate for the low 2018 margin. During
court proceedings, the taxpayer referred to the OECD
TP guidelines, which allow the use of multi-year data
to determine appropriate transfer prices. The taxpay-
er concluded from this statement that it could also
smooth the margin over several years.

The Administrative Court in the Canton of Zug did
not accept the line of reasoning provided by the tax-
payer. It emphasised the principle of periodicity, which
requires taxes to be assessed separately for each tax
year. A subsequent “smoothing” of the margin over
multiple years was deemed impermissible, especially
as there were no extraordinary circumstances sub-
stantiating the negative result in 2018. According to
the court’s ruling, it is in line with the fundamentals of
transfer pricing law that each business unit be taxed
according to the economic substance of the value it
adds. This analysis is carried out anew every year.

Decision of the Federal Supreme Court (BGer
9C_301/2025)

Under an intragroup licence, a Swiss software distrib-
utor remitted royalties amounting to 60% of its sales
and maintenance revenues to a Luxembourg group
company. Several years later, the Geneva tax authori-
ties opened supplementary tax assessment proceed-
ings for prior periods. They argued that, having since
gained a clearer picture of the group structure, the
royalty rate level was not at arm’s length and the pay-
ments should therefore be requalified as a hidden
profit distribution.

The Swiss Federal Supreme Court rejected the reopen-
ing. It confirmed that supplementary tax assessment
proceedings are intended to capture additional tax
only where genuinely new facts or evidence emerge
that were not on file and could not reasonably have
been known when the assessment became final. They
are not a mechanism to correct a completed assess-
ment simply because the authority revisits the same
record and reaches a different legal appraisal. A later
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shift in view as to whether a payment is commercially
justified, or instead constitutes a hidden profit distri-
bution, is a legal requalification and does not qualify
as a “new fact”.

Accordingly, where the licence arrangement and the
group relationship were disclosed, or at least readily
ascertainable, the authorities cannot reopen closed
years merely because they later take a more critical
view of the royalty model.

15. Foreign Payment Restrictions

15.1 Restrictions on Outbound Payments
Relating to Uncontrolled Transactions
Switzerland does not have any specific rules or even
restrictions regarding uncontrolled outbound transac-
tions.

15.2 Restrictions on Outbound Payments
Relating to Controlled Transactions

Switzerland does not have any specific rules or even
restrictions regarding controlled outbound transac-
tions.

However, as for all transactions, the payments have
to be commercially justified in order to be effectively
deductible for corporate income tax purposes. Fur-
thermore, according to the FSC, a “particularly quali-
fied” duty to co-operate with the tax authorities in
the case of cross-border legal relationships has to
be taken into account. This increased duty especially
applies to outbound payments to a non-DTA foreign
country or to a DTA foreign country to the extent that
the DTA does not yet meet the current OECD standard
on information exchange. The reasoning is that the
circumstances of the foreign recipient are beyond the
control of the domestic tax authorities.
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15.3 Effects of Other Countries’ Legal
Restrictions

Switzerland does not have specific rules regarding
the effects of other countries’ legal restrictions. In the
event that a foreign entity is affected by an adjustment
of a payment to a Swiss entity due to such restrictions,
a double taxation is most likely to be incurred.

However, Swiss tax authorities may prevent a double
taxation with unilateral measures if they agree to the
reason and extent of the correction. Otherwise, a MAP
would need to be initiated if a double taxation agree-
ment is applicable.

16. Transparency and Confidentiality

16.1 Publication of Information on APAs or
Transfer Pricing Audit Outcomes

In Switzerland, taxpayer information is kept strictly
confidential. Thus, results from APAs and transfer
pricing audits are not published.

However, it is to be noted that court rulings (excluding
the reasoning) are made publicly available at the court
for 30 days, whereby the names are generally not
redacted. The FAC, as an exception, also redacts the
names during the temporary public disclosure. After
the public disclosure, rulings are published online with
the names redacted. Despite the redactions, it cannot
be excluded that from the other pieces of information
of the decision, the party concerned can be identified.
Outside of the administrative procedure, tax secrecy
is therefore not guaranteed.

16.2 Use of “Secret Comparables”
In principle, Switzerland adheres to the OECD TPG
and follows the principle according to which the tax
administration is prohibited from basing transfer pric-
ing adjustments on secret comparables.
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Introduction

Switzerland continues to use the OECD TP Guide-
lines (TPG) as soft law, while maintaining certain local
specificities (for example the application of unilateral
safe-haven rules in intercompany financing). Follow-
ing publications by the Swiss tax authorities in the
recent past, the arm’s length principle is upheld as
the cornerstone of intercompany pricing, requiring
related parties to price transactions as if they were
dealing at arm’s length. While Switzerland has not
introduced statutory transfer pricing documenta-
tion requirements, taxpayers must substantiate their
adherence to the arm’s length principle to comply with
their obligation to co-operate with authorities. There-
fore, the preparation of appropriate transfer pricing
documentation is recommended. Furthermore, finan-
cial intercompany transactions remain a focus area
during tax audits.

This article presents noteworthy developments which
may have an impact on MNE Groups’ transfer pricing
policies in 2026 and in the foreseeable future. These
developments comprise the area of transfer pricing
setting — ie, determination of cost base for routine
activities as well as profitability management consid-
ering the principle of periodicity following recent court
cases at a cantonal and federal level. The develop-
ments also comprise considerations on the interaction
of transfer pricing and customs valuation which have
become more important due to recent political devel-
opments and the dynamic tariff landscape since 2025.
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Application of the Cost-Plus Method to
Hydropower Plants: Inclusion of Income Taxes and
a Notional Return on Equity in the Cost Base and
Determination of the Mark-Up

Facts and subject matter of the dispute

As a result of fiscal federalism and the cantons’ com-
petence to levy their own income and profit taxes
alongside the Confederation, issues of double taxa-
tion arise not only in the international but also in the
intercantonal context. It is generally accepted that the
arm’s length principle also applies in principle in inter-
cantonal situations. The Swiss Federal Supreme Court
confirmed this in its judgment 9C_37/2023 of 11 June
2024. This case concerned a long-standing intercan-
tonal dispute regarding the determination of taxable
profits of hydropower plants operated through related
separate legal entities. The central issue was which
transfer pricing method should be applied to value
the electricity supplied by a hydropower company to
its shareholders, and, in particular, how the relevant
cost base and profit mark-up should be determined.
The hydropower company at issue produced electric-
ity exclusively for its shareholders. The shareholders
bore all operating, financing and tax costs pro rata and
paid an additional dividend surcharge of 5% on paid-
in share capital (the so-called “Dividend Model”). The
tax authorities questioned whether this model com-
plied with statutory requirements.

Selection of the transfer pricing method

The Federal Supreme Court first held that, for the
pricing of electricity production and supply, a specific
statutory provision applicable to hydropower plants
limits the permissible methods to the traditional trans-
action-based methods (ie, the CUP method, the resale
price method, and the cost-plus method).
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The court further clarified that domestic law does not
establish a hierarchy among these methods. The deci-
sive criterion is the method that is best suited in the
particular case to determine an arm’s length price.

Given the long-term supply relationship, the exclusive
supply to shareholders, and the limited functional and
risk profile of the hydropower plant, the court consid-
ered the cost-plus method to be appropriate.

Determination of the cost base

A central issue concerned which cost components
must be included in the cost base. The Federal
Supreme Court adopted a comprehensive full-cost
approach. The cost base must include:

* operating costs;

« financing costs;

*income and capital taxes; and
+ a notional return on equity.

The court accepted a notional equity interest rate of
5% and justified this by reference to the requirement
of financing neutrality. Comparability between differ-
ently financed enterprises requires that both debt and
equity capital be adequately taken into account. By
doing so, the court adopted an expressly normative
concept of full costs that goes beyond the classical,
function-based understanding of the cost-plus meth-
od under OECD doctrine.

Determination of the profit mark-up

With regard to the mark-up, the Federal Supreme
Court held that for a routine activity with a limited
risk profile, a mark-up in the mid-single-digit range
is appropriate. It confirmed that a 5% profit mark-up
on a net basis falls within an arm’s length range. At
the same time, the court emphasised that the arm’s
length test does not aim at identifying a mathemati-
cally precise point value. In the absence of reliable
comparables, a hypothetical range must be applied.
Only recognisable and material deviations are relevant
for tax purposes.

Remittal and outcome

The Federal Supreme Court annulled the contested
decision and remitted the case to the Administrative
Court of Graublinden for reassessment. Applying the
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parameters defined by the Supreme Court (full cost
base including taxes and a 5% notional equity return,
combined with a 5% profit mark-up), the lower court
concluded that the arm’s length principle had not
been violated. The taxpayer’s position was ultimately
upheld.

Departure from the OECD Transfer Pricing
Guidelines and Reaction of the Swiss Federal Tax
Administration

Although the Federal Supreme Court characterised its
approach as a cost-plus method, it departs in material
respects from the OECD framework. First, it replaces
a comparability-based, range-oriented analysis with
normatively fixed parameters (5% notional equity
return; 5% profit mark-up), without deriving these
figures from a robust benchmarking or comparability
study. Secondly, it expands the cost base to include
income and capital taxes as well as a notional return
on equity.

Both elements are in tension with OECD transfer pric-
ing principles, under which non-operating expenses
— particularly income taxes — are generally excluded
from the cost base of a cost-plus analysis, and capi-
tal structure considerations are addressed through
a functional and risk-based profitability assessment
rather than through the integration of equity returns
into the cost base. It is also methodologically prob-
lematic that the court relied on contractually agreed
controlled prices as a normative reference, even
though those very transactions are subject to the
arm’s length test. Overall, the judgment narrows
the methodological discretion recognised under the
OECD framework and transforms what is essentially
an empirical, comparability-driven method into a nor-
matively standardised valuation model.

In a timely statement, the Swiss Federal Tax Admin-
istration correctly clarified that the Supreme Court’s
methodology is confined to the specific domestic con-
text of Article 58 (3) DBG and cannot be extended
to cross-border cases. In the international context,
OECD-conform practice continues to apply, accord-
ing to which non-operating costs — including income
and capital taxes — are not to be included in the cost
base. The judgment does not constrain the Swiss
competent authority — namely, the State Secretariat
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for International Finance (SIF) — in the conduct of
mutual agreement procedures (MAP) or advance
pricing agreement (APA) cases, where transfer pricing
analyses remain governed by applicable treaty obliga-
tions and internationally accepted standards.

Profitability Management: Recent Administrative
Court of Canton Zug Decision of 5 December 2024
(Case A 2023/1, Final Judgment)

Summary

The Administrative Court of Zug has clarified that the
profit margin of a group company cannot be averaged
over several years to reduce the tax burden for the
current year. The court ruled that each tax year must
be assessed independently and that taxpayers have
no right to retroactively offset alleged over-taxation
from previous years

Background

At the centre of the dispute is a legal entity head-
quartered in the Canton of Zug that belongs to an
international pharmaceutical group and has been act-
ing as a limited risk distributor since 2018. In its 2018
tax return, the company reported a negative operating
margin of minus 21.8%. To defend this result, the tax-
payer argued that a three-year average from 2016 to
2018 offered a more accurate picture of its economic
performance. A year-end adjustment in 2018 com-
pensated for the excessive profits of previous years,
resulting in an average margin of 1.2% over three
years. This margin is within the interquartile range in
a multi-year comparison.

Position of the tax authority

The cantonal tax administration rejected the year-
end adjustment, arguing that the 2018 margin did
not comply with the arm’s length principle and could
not be justified by multi-year averaging. For the 2018
fiscal year, it applied a margin of 1.1%, correspond-
ing to the lowest value in the interquartile range of a
benchmarking study prepared for the taxpayer. This
adjustment increased the taxable profit by approxi-
mately CHF9 million.

Taxpayer’s arguments

Before the court, the taxpayer invoked the OECD
TPG, which allow the use of multi-year data to deter-
mine arm’s length prices. It contended that smooth-
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ing margins over 2016-2018 justified the 2018 result
and provided a more complete view of the company’s
performance, noting that margins in previous years
had been excessively high and therefore warranted a
correction in 2018.

Court’s reasoning

The Administrative Court of Zug rejected the tax-
payer’s arguments, emphasising the Swiss princi-
ple of periodicity, which requires each tax year to
be assessed independently. Multi-year smoothing is
impermissible, particularly in the absence of excep-
tional circumstances that could explain the 2018
loss. According to the court decision, every business
entity must be taxed on the economic value it gener-
ates each year. It is not permitted to offset a negative
annual result by averaging it with prior positive years.

Implications for transfer pricing practice

The court decision reinforces the central role of the
periodicity principle in Swiss tax law. High margins in
earlier years cannot later be flattened through adjust-
ments, even if supported by transfer pricing studies
based on multi-year data. Companies operating in
Switzerland should ensure that all IC transactions are
priced in accordance with the arm’s length principle
and that the results for each financial year reflect the
financial performance for that year.

In light of this decision, the question arises to what
extent the competent authority may continue to rely
on multi-year comparisons in the context of MAPs
or APA cases. While the Administrative Court’s strict
application of the Swiss principle of periodicity limits
the permissibility of multi-year averaging in domes-
tic proceedings, it should be recalled that final and
binding court decisions do not, as such, curtail the
negotiating discretion of the Swiss competent author-
ity — namely, the SIF — in MAP or APA negotiations.

In cross-border cases governed by double tax trea-
ties, the competent authority operates within a
treaty-based framework and must seek a resolution
consistent with the applicable treaty provisions and
internationally recognised standards. In this context,
multi-year data may continue to be taken into con-
sideration where appropriate under the arm’s length
principle as reflected in the OECD TPG. The present
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judgment therefore does not, in itself, preclude the
consideration of multi-year comparisons in MAP or
APA proceedings.

New Developments: Considerations on the
Interaction of TP and Customs Valuations in

a Volatile Tariff Environment - Implications for
Multinational Enterprises

Introduction

From a Swiss perspective, the interaction between
transfer pricing and customs valuation has become an
increasingly challenging topic for multinational enter-
prises (MNEs) operating in Switzerland. Switzerland
hosts a large number of global and regional head-
quarters, principal companies, and entrepreneurial
entities that manage complex cross-border supply
chains. These structures are particularly exposed to
geopolitical and trade policy developments outside
Switzerland, despite Switzerland’s own rather stable
regulatory and customs environment. Since 2025, the
highly volatile political landscape and rapid changes in
customs tariffs most notably in the United States have
significantly increased uncertainty for Swiss-based
MNEs. This volatility has intensified the need to reas-
sess transfer pricing policies, customs strategies, and
value chain configurations in an integrated manner, as
tariff changes directly affect intra-group pricing, profit
allocation and risk attribution. This development will
continue in 2026 and most likely upcoming periods.

Structural interaction between transfer pricing and
customs

The OECD TPG require that intra-group prices comply
with the arm’s length principle, reflecting the economi-
cally relevant characteristics of the controlled trans-
action, including functions performed, risks assumed
and assets employed. Customs valuation similarly
relies on the transaction value of imported goods,
subject to adjustments, provided that the relationship
between the parties did not influence the price.

Despite this conceptual overlap, the objectives of the
two regimes diverge. Customs authorities focus on
safeguarding customs revenue and preventing under-
valuation of imports, while tax authorities aim to pre-
vent base erosion and profit shifting. For Swiss MNEs
acting as principals or central procurement entities,
this divergence becomes more acute when tariff rates

26 CHAMBERS.COM

fluctuate rapidly. This applies analogously to routine
distribution or routine manufacturing entities of Swiss
MNEs operating outside of Switzerland in countries
with fluctuating tariff rates. Higher transfer prices may
be defensible from a transfer pricing perspective, but
increase customs duties, whereas lower prices may
attract scrutiny from tax authorities. Volatile tariffs
amplify this inherent tension and reduce the effec-
tiveness of static pricing models.

Volatile tariffs and operational transfer pricing
challenges

The post-2025 environment has been characterised
by frequent and sometimes abrupt tariff changes, par-
ticularly in the United States, affecting a wide range of
products and industries. For MNEs with Swiss prin-
cipals and operating entities abroad, these changes
pose significant challenges for operational transfer
pricing, especially margin management.

Many Swiss-based MNEs operate with standardised
target-margin models for limited-risk distributors or
contract manufacturers. Sudden tariff increases -
often treated as part of cost of goods sold — can erode
local margins and lead to deviations from arm’s length
outcomes. If market conditions prevent passing these
additional costs on to third-party customers, local
entities may incur losses that are inconsistent with
their routine risk profile. Transfer pricing adjustments
(prospectively during a financial year or at year-end)
may correct margins from a direct tax perspective and
may reduce direct tax risks in the country benefiting
from such adjustments but may constitute a direct tax
risk in the disadvantaged country (further details are
provided below). However, especially retroactive price
changes are often problematic for customs purposes,
and may not be accepted by customs authorities or
may trigger disputes, penalties or delays. This creates
a structural compliance dilemma, particularly relevant
for Swiss principals seeking to maintain consistent
global policies and which needs to be managed from
a risk and cost management perspective aiming to
mitigate subsequent adverse consequences.

Allocation of tariff-related risks and costs

A critical issue is the allocation of additional costs
resulting from increased tariffs. The OECD TPG
emphasise that risks should be allocated based on
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contractual terms, actual conduct, and the entity’s
capacity to control and financially bear those risks.

If a local entity is characterised as a limited-risk dis-
tributor, assuming routine market and operational
risks, it may be inappropriate for that entity to bear the
full burden of unexpected tariff increases, especially
where these are driven by geopolitical developments
and cannot be passed on to customers. It may be a
fair assumption that tax authorities in the countries in
which the respective routine entity (limited risk dis-
tributor) is domiciled may conclude that such tariff
volatility exceeds what could reasonably be consid-
ered a routine local market risk. Instead, abrupt and
material tariff changes may be more closely aligned
with strategic or regulatory risks. These risks are typi-
cally managed at the level of the entrepreneurial entity,
which decides on supply chain design, sourcing strat-
egies and responses to trade policy developments.

For many Swiss-based MNEs, this entrepreneurial
entity is located in Switzerland. In such cases and
following the aforementioned argument, consistent
application of the OECD TPG would suggest that the
Swiss principal should bear the residual tariff risk,
potentially through price adjustments, rebates or other
compensatory mechanisms.

In contrast, tax authorities in the entrepreneur’s coun-
try (ie, here Switzerland) may argue that such increased
or volatile tariffs are derived from the local legislation
in the routine entity’s/limited risk distributor’s coun-
try and in consequence can be neither controlled nor
impacted by the entrepreneurial (Swiss) entity at least
over a short-term period, respectively in the existing
supply chain. As a result, respective costs may be
borne by the routine entity/limited risk distributor at
least for such short-term period.

In consequence, the tariff situation creates certain
tension and possible tax as well as customs risks of
which MNEs need to be aware to apply conscious
decisions by considering and possibly mitigating
those risks. Importantly — and to be considered by
any measure — contractual frameworks must align with
actual conduct - eg, intercompany agreements that
allocate tariff risks to local entities may not be respect-
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ed if those entities lack decision-making authority or
financial capacity to manage such risks.

Value chain adjustments and exit tax implications
Persistent tariff volatility may prompt MNEs to recon-
sider their value chain structures. Short-term respons-
es may include temporary pricing adjustments or
alternative sourcing, while long-term strategies may
involve relocating manufacturing, changing distribu-
tion models or restructuring principal arrangements.

Under Chapter IX of the OECD TPG, such restructurings
must be assessed to determine whether they involve a
transfer of something of value. For Swiss-based MNEs,
relocating functions or risks away from existing enti-
ties — either into or out of Switzerland or into or out of
the respective countries of its local operating entities
— may affect profit potential, customer relationships,
or other economically significant elements. If an entity
is deprived of such profit potential without adequate
compensation, exit taxation may arise.

The distinction between short-term tactical adjustments
and permanent structural changes is therefore essen-
tial. Temporary tariff-driven losses do not automatically
constitute a transfer of value. However, permanent real-
location of functions, assets, or risks — especially when
accompanied by contract terminations or amendments
— requires careful assessment, valuation, documenta-
tion and alignment with actual conduct.

Conclusion

For Swiss-based MNEs, the interaction between
transfer pricing and customs valuation has become
markedly more complex in a highly volatile tariff envi-
ronment since 2025. Rapid and politically driven tariff
changes, particularly in the United States, exacerbate
existing tensions between tax and customs objectives
and challenge established operational transfer pric-
ing models. Proper delineation of transactions, robust
allocation of risks and alignment between contracts
and conduct are critical. In the longer term, tariff-
driven value chain adjustments may have significant
transfer pricing and exit tax implications. An integrat-
ed, forward-looking approach that jointly considers
transfer pricing, customs and business strategy is
therefore indispensable for Swiss MNEs navigating
this evolving landscape.
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